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The Remnant’s Latest Canon Law Fiasco  

By Steven Speray 

Feb. 3, 2015 

 

 On Nov. 18, 2014, The Remnant newspaper published Can the Church 
Depose an Heretical Pope? [1] Two months earlier, I already answered this 

question. [2] My answer debunks The Remnant’s entire position.  

 

  Relying on John of St. Thomas (see footnote), Suarez, and Cajetan, the 

newspaper’s answer to the question was yes, the Church can oversee the deposition 

of an heretical pope by a “general council,” [3] and the Church must do so in order 

for a pope to lose his office. 

 

 

FIRST ERROR:  

A true pope can be judged and rendered deposed since a true pope 

remains pope despite being heretical. 
 

 
True popes can’t be judged, rendered deposed, etc. The Catholic Encyclopedia 

(CE) asked the same question nearly a hundred years earlier, “Can a council depose 

the Pope?” [4] The encyclopedia’s answer quotes canon 21 of the Fourth Council at 

Constantinople, “If a universal synod be assembled and any ambiguity or 

controversy arise concerning the Holy Church of the Romans, the question should 

be examined and solved with due reverence and veneration, in a spirit of mutual 

helpfulness; no sentence should be audaciously pronounced against the supreme 

pontiff of the elder Rome” (can. xxi. Hefele, IV, 421-22). Explaining that the Council 

of Constance had no authority to oversee the deposition of true popes, the CE’s view 

is opposed to John of St. Thomas. A nuance you’ll see in the encyclopedia, as well 

with authorities such as Bellarmine, is that a heretical pope is not pope, that’s why 

he can be judged and punished. John of St. Thomas believed, "The Church is able to 

declare the crime of a Pontiff…” and “The Church must render a judgment before 

the pope loses his office.” Therefore, the Pontiff can be judged for the crime of 

heresy. 

My Sept 2014 article discussed Professor of Canon Law, Rev. Charles 

Augustine’s commentary showing John of St. Thomas wrong on two points 

regarding the very canon. The Remnant tried to avoid contradicting the law, but 
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hopelessly contradicted it anyway. A true pope can’t be rendered heretical, but a 

fallen pope (ex-pope) can. That’s the critical difference.   

 

Here’s the Augustine quote from my article: 

 

Canon 1556: Prima Sedes a nemine iudicatur. [The First See is judged my no 

one.] 

 

The first or primatial see is subject to no ones judgment. This proposition 
must be taken in the fullest extent, not only with regard to the object of infallibility. 
For in matters of faith and morals it was always customary to receive the final 
sentence from the Apostolic See, whose judgment no one dared to dispute, as the 
tradition of the Fathers demonstrates. 1 Neither was it ever allowed to reconsider 
questions or controversies once settled by the Holy See. 2 But even the person of the 
Supreme Pontiff was ever considered as unamenable to human judgment, he being 
responsible and answerable to God alone, even though accused of personal misdeeds 
and crimes. A remarkable instance is that of Pope Symmachus (498-514). He, 
indeed, submitted to the convocation of a council (the Synodus Palmaris, 502), 
because he deemed it his duty to see to it that no stain was inflicted upon his 
character, but that synod itself is a splendid vindication of our canon. The synod 
adopted the Apology of Ennodius of Pavia, in which occurs the noteworthy sentence 
: " God wished the causes of other men to be decided by men; but He has reserved to 
His own tribunal, without question, the ruler of this see." 3 No further argument for 
the traditional view is required. A general council could not judge the Pope, 
because, unless convoked or ratified by him, it could not render a valid sentence. 
Hence nothing is left but an appeal to God, who will take care of His Church and its 
head. [5] 

 

First point: Professor Augustine’s teaching on Pope Symmachus’ trial 

contradicts John of St. Thomas.   

 

Second point: Popes can’t be judged for crimes of heresy.  

 

What we can most assuredly conclude from Rev. Augustine’s commentary on 

the Divine law numbered as Canon 1556 in the Code of Law is that The 
Remnant/John of St. Thomas ship has been torpedoed. 

 

 

SECOND ERROR:  

Popes can be heretical without loss of office until deposition. 
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We’ve seen that John of St. Thomas taught that, “The Church must render a 
judgment before the pope loses his office. Private judgment of the laity in this 
matter does not suffice.” 

 

No one argues that private judgment is how a pope loses his office, as St. 

Robert Bellarmine states:  

 

“The Pope heretic ceases to be Pope by himself, without any deposition.” [6]  

 

Another go-to-man was Rev. Sebastian Bach Smith, who The Remnant thinks 

supports their opinion: 

 

Fr. Sebastian B. Smith, professor of Canon Law. In his classic work, 
Elements of Ecclesiastical Law (1881), which was meticulously reviewed by two 
canonists in Rome, we read the following: 

 

“Question: Is a Pope who falls into heresy deprived, ipso jure, of the 
Pontificate? 

 
"Answer: There are two opinions: one holds that he is by virtue of divine 

appointment, divested ipso facto, of the Pontificate; the other, that he is, jure divino, 
only removable. Both opinions agree that he must at least be declared guilty of 
heresy by the Church - i.e., by an ecumenical council or the College of Cardinals.”  
(Siscoe cites Elements of Ecclesiastical Law, Rev. SB Smith DD (Benzinger Br., 
New York, 1881), 3 rd ed., p 210, my version is vol. 1. p. 240) 

 

Smith doesn’t say that a declaration is needed to make the deposing of the 

pope happen, as Bellarmine taught no declaration is needed. In fact, a declaration 

to make it so wouldn’t be an ipso facto loss of office. If the law meant ipso facto loss 

of office, yet the faithful must wait for a declaration, then they’d be expected to 

follow an excommunicate as pope until a declaration, which would be illogical and 

harm the Church. A declaration simply doesn’t cause the pope to fall from the 

pontificate, and a declaration is not needed for the faithful to render a fallen pope as 

a fallen pope.   
 

Sedevacantists admit that a declaration need be made for the good of the 

Church in order to proceed to an election of another pope. The same rule applies to 

Canon 2223.4 that a declaration is necessary for order to be maintained, but its 

absence doesn’t nullify the censure of automatic excommunication. 

 

All of this is irrelevant, however, since sedevacantists hold that no true pope 

has been validly elected since 1958. Therefore, there is no office to lose. “Heretics 
and schismatics are barred from the Supreme Pontificate by the Divine Law itself.” 

(Marato, 1921, Institutiones luris Canonici) [7] 
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THIRD ERROR:  

Jurisdiction is maintained by heretical popes. 

 

 
The article cites Cajetan: “The heretic, having lost the faith, is still in some 

way united to the Church and is capable of jurisdiction: therefore, he is also Pope, 

but ought to be removed…” and John of St. Thomas: “Therefore, it is false to say 

that a Pontiff is deposed by the very fact that he is externally a heretic: truly, he is 

able to be so publicly as long as he has not yet been warned by the Church....”  

These points are contradicted by higher authorities: 

St. Antoninus, O.P. (1389-1459) “In the case in which the pope would become 

a heretic, he would find himself, by that fact alone and without any other sentence, 

separated from the Church. A head separated from a body cannot, as long as it 

remains separated, be head of the same body from which it was cut off. ‘A pope who 

would be separated from the Church by heresy, therefore, would by that very fact 

itself cease to be head of the Church.  He could not be a heretic and remain pope, 

because, since he is outside of the Church, he cannot possess the keys of the 

Church.’”  (Summa Theologica cited in Actes de Vatican I. V. Frond pub.)  

St. Alphonsus Liguori, C.S.S.R. (1696-1787) “If ever a pope, as a private 

person, should fall into heresy, he would at once fall from the pontificate. If, 

however, God were to permit a pope to become a notoriously and contumacious 

heretic, he would by such fact cease to be pope, and the apostolic chair would be 

vacant.” (Verita della Fede, Pt. III, Ch. VIII. 9-10)  

F.X. Wernz, P. Vidal (1943): “Through notorious and openly revealed heresy, 

the Roman Pontiff, should he fall into heresy, by that very fact is deemed to be 

deprived of the power of jurisdiction even before any declaratory judgment of the 

Church…” (Ius Canonicum. Rome: Gregorian 1943. 2:453) 

Pope Pius XII, Mystici Corporis Christi (# 23), June 29, 1943: “For not every 

sin, however grave it may be, is such as of its own nature to sever a man from the 

Body of the Church, as does schism or heresy or apostasy.” 

The Body of the Church refers to the external forum, whereas soul of the 

Church refers to the internal forum. Therefore, the sin of heresy that Pope Pius XII 

refers is the external sin of heresy.  
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St. Robert Bellarmine as well says that: “Those Fathers, in affirming that 

heretics lose jurisdiction, did not cite any human law, which furthermore perhaps 

did not exist in relation to the matter, but argued on the basis of the very nature of 

heresy.” (De Romano Pontifice, lib. II, cap. 30) 

The sin of heresy in the internal forum is not the issue, although one guilty of 

internal heresy would be severed from the Soul of the Church, if not the Body of the 

Church  

External sin of heresy is automatic excommunication in the external forum, 

because by its very nature severs one from the Body of the Church.  

 Actual membership in the Church is totally lost by excommunication. (Rev. 

Augustine, v. 8. pp. 171-172) 

  
 Contrary to Cajetan and John of St. Thomas, a pope who is externally 

heretical loses jurisdiction by that very fact.  
 

The necessity of proper authorities performing the necessary judgments 

should follow for the good of the Church in order to proceed to the next step of 

electing a new pope. However, the failure of the authorities to fulfill their duties 

doesn’t mean that a heretical pope is to be considered a true pope until those 

judgments are fulfilled. 

 

 

FOURTH ERROR:  

Defection from the Faith is only established by warnings and a 

declaration. 
 

 

Canon 188 states: Any office becomes vacant upon the fact and without any 

declaration by tacit resignation recognized by the law itself if a cleric: 4. Publicly 

defects from the Catholic Faith.  

Rev. Augustine explains defection of faith as “public heresy.” 

The Remnant contradicts this canon:  

 

“A public warning serves as the most effective means for establishing 
pertinacity. For this reason, canon law requires that a warning be given before a 
prelate loses his office for the crime of heresy. (Canon 2314.2, 1917 Code) This 
aspect of canon law is founded on divine law (Titus 3:10) and is considered so 
necessary that even one who publicly defects from the faith (Canon 188.4, 1917 
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Code) must be warned before losing his office. In addition to the canonical warning, 
in most cases the loss of office also requires a declaratory sentence of the crime.” 
  

The Remnant also contradicts Pope St. Celestine I and St. Robert Bellarmine 

who both taught that warnings are not necessary to prove defection of faith. 

Bellarmine put it this way:  

And in a letter to the clergy of Constantinople, Pope St. Celestine I says: ‘The 

authority of Our Apostolic See has determined that the bishop, cleric, or simple 

Christian who had been deposed or excommunicated by Nestorius or his followers, 

after the latter began to preach heresy shall not be considered deposed or 

excommunicated. For he who had defected from the faith with such preachings, 

cannot depose or remove anyone whatsoever.’ [8] (Bellarmine also stated that public 

heretics lose jurisdiction before sentence of excommunication. See footnote for full 

context.)  

In other words, Nestorius lost his office immediately after he began preaching 

heresy, which is why he had no authority to depose or remove anyone. It happens by 

Divine law, not by sentence of Church law.  

Lastly, The Remnant misrepresented Bellarmine on the issue of warnings in 

a March 3, 2013 article Sedevacantism and the Manifest Heretic:  

“Since formal heresy requires pertinacity, in order for a statement that is 
materially false to be considered formally heretical in the external forum, 
pertinacity would also have to be manifest.  Without a formal declaration by the 
Church, and short of the man in question leaving the Church, or publicly admitting 
that he rejects a defined dogma, pertinacity would have to be demonstrated another 
way.  The other way, according to St. Robert Bellarmine, would be for the man to 
remain manifestly obstinate after two warnings.  Only then would pertinacity be 
demonstrated in the external form, thereby rendering him a manifest heretic.   

Bellarmine: ‘The fourth opinion is that of Cajetan, for whom the manifestly 
heretical Pope is not “ipso facto” deposed, but can and must be deposed by the 
Church. To my judgment, this opinion cannot be defended. For, in the first place, it 
is proven with arguments from authority, and from reason, that the manifest 
heretic is “ipso facto” deposed. The argument from authority is based on Saint Paul, 
who orders that the heretic be avoided after two warnings, that is, after showing 
himself to be manifestly obstinate – which means before any excommunication or 
judicial sentence’.   

So according to St. Bellarmine, who bases his opinion on St. Paul, a heretic is 
considered to be manifestly obstinate after receiving two warnings.”      
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The truth is St. Robert Bellarmine is answering Cajetan’s objection that “the 
manifestly heretical Pope is not ‘ipso facto’ deposed,” and Bellarmine is not 

demonstrating how obstinacy is established. He quotes St. Paul on the effect of 

heresy, not how one is determined to be a heretic. Not even St. Paul taught that 

warnings were absolutely necessary.  

 

 In fact, Bellarmine clearly rejects warnings as necessary to establish 

obstinacy before one is considered a manifest heretic when he wrote in the previous 

chapter 29 that Liberius defected by merely appearing to be a heretic. St. Robert 

Bellarmine writes:  

 

“Then indeed the Roman clergy, stripping Liberius of his pontifical dignity, 
went over to Felix, whom they knew to be a Catholic. From that time, Felix began to 
be the true Pontiff. For although Liberius was not a heretic, nevertheless he was 
considered one, on account of the peace he made with the Arians, and by that 
presumption the pontificate could rightly be taken from him: for men are not bound 
or able to read hearts; but when they see that someone is a heretic by his external 
works, they judge him to be a heretic pure and simple, and condemn him as a 
heretic.” (On the Roman Pontiff, 29)  
 

According to Bellarmine, a pope doesn’t need to be a heretic at all to lose 

office, much less an obstinate manifest declared one. If warnings are always 

necessary to establish obstinacy before being declared a heretic, then the brilliant 

Bellarmine made a horrible contradiction. The fact is a pope must simply appear to 

be a heretic (something that should give us pause concerning the numerous 

teachings, statements, and acts by the Vatican 2 popes). Bellarmine even gives us 

other examples in chapter 30 that establish that warnings are not necessary. [10] 

Note well Bellarmine’s understanding is based on Pope St. Celestine I’s teaching 

that defection from the faith happens at the moment one begins preaching heresy. 

Public defection of faith requires no warnings before one loses jurisdiction.  

 

SUMMARY 

 

Can. 2314.1 n. 1 states that heretics, “incur ipso facto excommunication.” 
This automatic censure refers to the external forum, and happens without 

warnings. Excommunicated persons can’t hold office since they are not members of 

the Church in the external forum.   

 

The Remnant claims defection of faith in can. 188.4 must be established by 

unheeded warnings and a declaration based on penalties found in canon 2314.1 n.2 

and references to canons 2223.4 and 2232 seen in canon 2314.1.  

 

Yet, Pope St. Celestine I, St. Robert Bellarmine, and Fr. Charles Augustine 

affirm that no warnings and no declaration is needed for a public heretical cleric to 
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lose his office. Not to mention, popes and cardinals don’t fall under the penalties of 

canon law. Therefore, canons 2314.1 n.2, 2223.4, and 2232, which require superiors, 

trials and condemnations, can’t be applied anyway. 

 

By Divine law, public heretics sever themselves from the Church in the 

external forum automatically. Everyone falls under Divine law including the pope 

and cardinals. No one is exempt from Divine law. 

 

As for warnings, the Catholic Church has officially taught that warnings are 

not necessary under all conditions. It’s a Protestant style of biblical interpretation 

to insist that St. Paul was referring to every case when speaking about warnings in 

his letter to Titus. Much like adding “alone” after the word faith as Luther did to St. 

Paul’s letter to the Romans, The Remnant would like to add to St. Paul’s letter to 

Titus making admonitions always necessary.    

St. Paul didn’t say nor imply that warnings or admonitions were necessary in 

all circumstances, and the Church has given its official interpretation of St. Paul by 

law. It doesn’t fit The Remnant’s position or any of his supporting cast such as John 

of St. Thomas.  

The Remnant/John of St. Thomas ship has been sunk, now this submariner 

can resume the hunt for other enemy ships. 

 

 
[1] http://remnantnewspaper.com/web/index.php/articles/item/1284-can-the-church-

depose-an-heretical-pope 

[2] https://stevensperay.wordpress.com/2014/09/28/the-end-for-robert-siscoe-and-

catholic-family-news/ 

[3] The Remnant wrote, “John of St. Thomas, Suarez, Cajetan, and others all teach 

that a general council alone would be the competent authority to oversee the matter 

of an heretical Pope.  John of St. Thomas explained why. He wrote: “since the 

matter at hand concerns the universal Church, it must be overseen by the tribunal 

that represents the universal Church, which is that of a general council”. (30) He 

cites three historical examples to confirm the point: 

 

"This is indeed evident from the practice of the Church, for in the case [Pope] 

Marcellinus, who offered incense to idols, a synod was gathered together for the 

purpose of discussing this case, as is recorded in Cap. Hunc c, distinct. 11. And in 

the case of the schism in which there were three reputed pontiffs, the Council of 

http://remnantnewspaper.com/web/index.php/articles/item/1284-can-the-church-depose-an-heretical-pope
http://remnantnewspaper.com/web/index.php/articles/item/1284-can-the-church-depose-an-heretical-pope
https://stevensperay.wordpress.com/2014/09/28/the-end-for-robert-siscoe-and-catholic-family-news/
https://stevensperay.wordpress.com/2014/09/28/the-end-for-robert-siscoe-and-catholic-family-news/
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Constance gathered for the purpose of settling that schism. And also in the case of 

Pope Symmachus, a council at Rome was gathered to treat those things which were 

presented to it. It is known, from the resources cited above, that the pontiffs, who, 

being accused of various crimes and wanting to excuse themselves of charges, did so 

in the presence of a council." (31)  

 

Suarez said it is “the common opinion of the doctors” that a general council would 

be responsible for overseeing the matter of a heretical pope. He began by saying: “I 

affirm: If he is a heretic and incorrigible, the Pope ceases to be Pope as soon as a 

declarative sentence of his crime is pronounced against him by the legitimate 

jurisdiction of the Church.” Then one paragraph he adds: 

 

"In the first place, who should pronounce such a sentence? Some say that it should 

be the Cardinals; and the Church could undoubtedly assign them this faculty, above 

all if it were established with the consent and decision of the Supreme Pontiffs, as 

was done for the election. But to this day we do not read anywhere that such a 

judgment has been confided to them. For this reason, it must be affirmed that, of 

itself, it belongs to all the Bishops of the Church. For since they are the ordinary 

pastors and the pillars of the Church, one should consider that such a case concerns 

them. And since by divine law there is no greater reason to affirm that the matter 

involves some Bishops more than others, and since, according to human law, 

nothing has been established in the matter, it must necessarily be held that the 

matter should be referred to all of them, and even to a general Council. This is the 

common opinion of the doctors. One can read Cardinal Albano expounding upon this 

point at length in De Cardinalibus, (q. 35, 1584 ed., vol. 13, p. 2)." (32)  

 

Perfect and Imperfect Council 

 

This brings up a question: How can the Church convene a general council to oversee 

such a situation, when a general council must be called and overseen by a Pope, 

either personally or through his legates? In answering this question, theologians 

make a distinction between a perfect council and an imperfect council. 

 

A perfect council is one in which the body is united to its head, and therefore 

consists of the Bishops and the Pope. This is sometimes referred to as an absolutely 

perfect council. (33) Such a council has the authority to define doctrines and issue 

decrees that regulate the universal Church. (34)  

 

An imperfect council is one that is convened “with those members who can be found 
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when the Church is in a given condition.” (35) Cardinal Cajetan refers to an 

imperfect council as “a perfect council according to the present state of the Church”, 

and explained that such a council “can involve itself with the universal Church only 

up to a certain point”. (36) Unlike a perfect council, it cannot define doctrines or 

issue decrees that regulate the universal Church, but only possesses the authority 

to decide the matter that necessitated its convocation. Cajetan notes that there are 

only two cases that justify convoking an imperfect council. They are: “when there is 

a single heretical pope to be deposed, and when there are several doubtful supreme 

pontiffs”. (37) In such exceptional cases, a general council can be called without, or 

even against, the will of the Pope. Writes Cajetan: 

 

"A perfect council according to the present state of the Church [i.e. an imperfect 

council] can be summoned without the pope and against his will, if, although asked, 

he himself does not wish to summon it; but it does not have the authority to 

regulate the universal Church, but only to provide for the issue then at stake. 

Although human cases vary in infinite ways … there are only two cases that have 

occurred or can ever occur, in which, I declare, such a council should be summoned. 

The first is when the pope must be deposed on account of heresy; for then, if he 

refused, although asked, the cardinals, the emperor, or the prelates can cause a 

council to be assembled, in which will not have for its scope the care of the universal 

Church, but only the power to depose the Pope. (…)  

 

"The second is when one or more Popes suffer uncertainty with regard to their 

election, as seems to have arisen in the schism of Urban VI and others. Then, lest 

the Church be perplexed, those members of the Church who are available have the 

power to judge which is the true pope, if it can be known, and if it cannot be known, 

[it has] the power to provide that the electors agree on one or another of them." (38)  

 

The council of Constance is often cited as an example of an imperfect council. It was 

convened during The Great Western Schism, when there were three claimants to 

the papacy and sufficient uncertainty as to which of the three was the true Pope. 

The council ended the schism by deposing or accepting the resignation of the papal 

claimants, which then paved the way for the election of Cardinal Odo Colonna, who 

took the name Martin V. (39)  

 

Another council that is often mentioned is the Council of Sinuesso, which was 

conveyed by the Bishops to oversee the matter of Pope Marcellinius (d. 304), who 

offered incense to idols. (40) Today such papal actions would likely be explained 

away (“10 Reasons Why Pope Marcellinius Didn’t Really Offer Incense to Idols”), or 
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praised as a positive ecumenical gesture. In the time of the early Church, however, 

there was a different reaction: a council was called, and the Pope, through shame, 

deposed himself. But this tragic story had a happy ending. For the bishops were so 

edified by his public repentance that they re-elected him to the Papacy. Pope 

Marcellinius went on to die as a martyr for the Faith and is now a canonized saint. 

Here we see the good fruit that followed such a council. How different his end may 

have been had his scandalous actions been explained away or, worse still, defended 

and praised as a positive good. 

[4] http://www.newadvent.org/cathen/04423f.htm 

Can a council depose the pope? 

This question is a legitimate one, for in the history of the Church circumstances 

have arisen in which several pretenders contended for papal authority and councils 

were called upon to remove certain claimants. The Councils of Constance and Basle, 

and Gallican theologians, hold that a council may depose a pope on two main 

grounds:  

 ob mores (for his conduct or behaviour, e.g. his resistance to the synod)  

 ob fidem (on account of his faith or rather want of faith, i.e. heresy).  

In point of fact, however, heresy is the only legitimate ground. For a heretical pope 

has ceased to be a member of the Church, and cannot, therefore, be its head. A 

sinful pope, on the other hand, remains a member of the (visible) Church and is to 

be treated as a sinful, unjust ruler for whom we must pray, but from whom we may 

not withdraw our obedience.  

But the question assumes another aspect when a number of claimants pretend to be 

the rightful occupants of the Apostolic See, and the right of each is doubtful. In such 

a case the council, according to Bellarmine (Disputationes, II xix, de Conciliis) has a 

right to examine the several claims and to depose the pretenders whose claims are 

unfounded. This was done at the Synod of Constance. But during this process of 

examination the synod is not yet Ecumenical; it only becomes so the moment the 

rightful pope assents to its proceedings. It is evident that this is no instance of a 

legitimate pope being deposed by a legitimate council, but simply the removal of 

pretender by those on whom he wishes to impose will.  

Not even John XXIII could have been deposed at Constance, had his election not 

been doubtful and himself suspected of heresy. John XXIII, moreover, abdicated and 

by his abdication made his removal from the Apostolic See lawful. In all 

controversies and complaints regarding Rome the rule laid down by the Eighth 

General Synod should never be lost sight of: "If a universal synod be assembled and 

any ambiguity or controversy arise concerning the Holy Church of the Romans, the 

http://www.newadvent.org/cathen/04423f.htm
http://www.newadvent.org/cathen/07365a.htm
http://www.newadvent.org/cathen/12260a.htm
http://www.newadvent.org/cathen/04288a.htm
http://www.newadvent.org/cathen/02334b.htm
http://www.newadvent.org/cathen/14580a.htm
http://www.newadvent.org/cathen/12260a.htm
http://www.newadvent.org/cathen/05752c.htm
http://www.newadvent.org/cathen/05752c.htm
http://www.newadvent.org/cathen/07256b.htm
http://www.newadvent.org/cathen/07256b.htm
http://www.newadvent.org/cathen/07256b.htm
http://www.newadvent.org/cathen/12260a.htm
http://www.newadvent.org/cathen/03744a.htm
http://www.newadvent.org/cathen/14004b.htm
http://www.newadvent.org/cathen/12260a.htm
http://www.newadvent.org/cathen/14004b.htm
http://www.newadvent.org/cathen/08010c.htm
http://www.newadvent.org/cathen/12345b.htm
http://www.newadvent.org/cathen/01640c.htm
http://www.newadvent.org/cathen/05141a.htm
http://www.newadvent.org/cathen/02411d.htm
http://www.newadvent.org/cathen/13055c.htm
http://www.newadvent.org/cathen/04288a.htm
http://www.newadvent.org/cathen/12260a.htm
http://www.newadvent.org/cathen/12260a.htm
http://www.newadvent.org/cathen/08434a.htm
http://www.newadvent.org/cathen/04288a.htm
http://www.newadvent.org/cathen/05141a.htm
http://www.newadvent.org/cathen/07256b.htm
http://www.newadvent.org/cathen/08434a.htm
http://www.newadvent.org/cathen/01640c.htm
http://www.newadvent.org/cathen/13164a.htm
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question should be examined and solved with due reverence and veneration, in a 

spirit of mutual helpfulness; no sentence should be audaciously pronounced against 

the supreme pontiff of the elder Rome" (can. xxi. Hefele, IV, 421-22). 

[5] Book IV. p. 11. Commentary on the new Code of Canon Law, Rev. Charles 

Augustine 

 

[6] De Romano Pontifice 30 

[7] “In order to determine the obligatory force of a law, it must be noticed, as we 

have already stated, that a difference exists between divine (positive) and human 

laws. We may safely say that all moral laws which are based on the dictates of 

reason, have been laid down in Holy Writ. However, there are also positive divine 

laws which, per se, do not regulate the morality of acts, but determine the 

constitution of the Church and the Sacraments or the essentials of divine worship. 

These positive divine laws are out of the reach of human legislation and subject only 

to declaration or interpretation. They receive their obligatory force from divine law, 

natural and positive, and bind all the members of the Church without further 

injunction. Such laws evidently have no territorial limits.” (p. 83, Vol 1. A 

Commentary on the new Code of Canon Law. Rev. Charles Augustine OSB DD, 

professor of canon law) 

“The Pope can command nothing that runs counter to the natural and divine law, 

though he may interpret or determine it.” (p. 325, Rev. Augustine) 

 

[8]   http://www.remnantnewspaper.com/Archives/2013-0315-siscoe-

sedevacantism.htm 

The Remnant wrote: “The question we must consider is what constitutes manifest 
heresy in the external or public forum?   According to the late Canon Gregory Hesse, 
who held a Ph.D. in canon law and Thomistic theology, a formal heretic in the 
external forum is a declared heretic. He explained that a heretic can be declared in 
one of two ways: either he is declared a heretic by the proper authorities, or he 
declares himself a heretic.”   

What The Remnant fails to mention is what Hesse said immediately later… 

“For although a Pope mayst hath separated himself from thy mystical Body he still 

remaineth materially over thy Church… Regarding the Roman Pontiff, there is no 

superior authority to his on earth. Vatican Council I condemned the theory that a 

general council was superior to the pope. This action only confirmed what previous 

popes had ruled, e.g., Execrabilis of Pope Pius II, which condemned appeals to 

councils over the pope. It follows inerrantly that no one on earth has authority to 

http://www.newadvent.org/cathen/12260a.htm
http://www.newadvent.org/cathen/13164a.htm
http://www.remnantnewspaper.com/Archives/2013-0315-siscoe-sedevacantism.htm
http://www.remnantnewspaper.com/Archives/2013-0315-siscoe-sedevacantism.htm
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judge the pope (cf. Bellarmine)….We may conclude that, since only a declaratory 

sentence makes a person a formal heretic, and since a declaratory sentence must be 

issued by a superior to the transgressor (Canon 2223:4), and since there is no 

superior to the pope on earth, therefore the pope cannot be a formal heretic.” 

Hesse totally contradicts the entire thesis of The Remnant, yet the newspaper 

quotes him anyway..  

[10] Pope St. Celestine I (epist. ad Jo. Antioch., which appears in Conc. Ephes., tom. 

I, cap. 19) wrote: ‘It is evident that he [who has been excommunicated by Nestorius] 

has remained and remains in communion with us, and that we do not consider 

destituted [i.e. deprived of office, by judgment of Nestorius], anyone who has been 

excommunicated or deprived of his charge, either episcopal or clerical, by Bishop 

Nestorius or by the others who followed him, after they commenced preaching 

heresy. For he who had already shown himself as deserving to be excommunicated, 

could not excommunicate anyone by his sentence.’ 

And in a letter to the clergy of Constantinople, Pope St. Celestine I says: ‘The 

authority of Our Apostolic See has determined that the bishop, cleric, or simple 

Christian who had been deposed or excommunicated by Nestorius or his followers, 

after the latter began to preach heresy shall not be considered deposed or 

excommunicated. For he who had defected from the faith with such preachings, 

cannot depose or remove anyone whatsoever.’  

St. Nicholas I (epist. ad Michael) repeats and confirms the same. Finally, St. 

Thomas also teaches (S. Theol., II-II, q. 39, a. 3) that schismatics immediately lose 

all jurisdiction, and that anything they try to do on the basis of any jurisdiction will 

be null. 

There is no basis for that which some respond to this: that these Fathers based 

themselves on ancient law, while nowadays, by decree of the Council of Constance, 

they alone lose their jurisdiction who are excommunicated by name or who assault 

clerics. This argument, I say, has no value at all, for those Fathers, in affirming 

that heretics lose jurisdiction, did not cite any human law, which furthermore 

perhaps did not exist in relation to the matter, but argued on the basis of the very 

nature of heresy. The Council of Constance only deals with the excommunicated, 

that is, those who have lost jurisdiction by sentence of the Church, while heretics 

already before being excommunicated are outside the Church and deprived of all 

jurisdiction. For they have already been condemned by their own sentence, as the 
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Apostle teaches (Tit. 3:10-11), that is, they have been cut off from the body of the 

Church without excommunication, as St. Jerome affirms. 

Besides that, the second affirmation of Cajetan, that the Pope heretic can be 

truly and authoritatively deposed by the Church, is no less false than the first. For 

if the Church deposes the Pope against his will it is certainly above the Pope; 

however, Cajetan himself defends, in the same treatise, the contrary of this. Cajetan 

responds that the Church, in deposing the Pope, does not have authority over the 

Pope, but only over the link that unites the person to the pontificate. In the same 

way that the Church in uniting the pontificate to such a person, is not, because of 

this, above the Pontiff, so also the Church can separate the pontificate from such a 

person in case of heresy, without saying that it is above the Pope. 

But contrary to this it must be observed in the first place that, from the fact that 

the Pope deposes bishops, it is deduced that the Pope is above all the bishops, 

though the Pope on deposing a bishop does not destroy the episcopal jurisdiction, 

but only separates it from that person. In the second place, to depose anyone from 

the pontificate against the will of the deposed, is without doubt punishing him; 

however, to punish is proper to a superior or to a judge. In the third place, given 

that according to Cajetan and the other Thomists, in reality the whole and the parts 

taken as a whole are the same thing, he who has authority over the parts taken as a 

whole, being able to separate them one from another, has also authority over the 

whole itself which is constituted by those parts. 

The example of the electors, who have the power to designate a certain person 

for the pontificate, without however having power over the Pope, given by Cajetan, 

is also destitute of value. For when something is being made, the action is exercised 

over the matter of the future thing, and not over the composite, which does not yet 

exist, but when a thing is destroyed, the action is exercised over the composite, as 

becomes patent on consideration of the things of nature. Therefore, on creating the 

Pontiff, the Cardinals do not exercise their authority over the Pontiff for he does not 

yet exist, but over the matter, that is, over the person who by the election becomes 

disposed to receive the pontificate from God. But if they deposed the Pontiff, they 

would necessarily exercise authority over the composite, that is, over the person 

endowed with the pontifical power, that is, over the Pontiff. 

Therefore, the true opinion is the fifth, according to which the Pope who is 

manifestly a heretic ceases by himself to be Pope and head, in the same way as he 

ceases to be a Christian and a member of the body of the Church; and for this 

reason he can be judged and punished by the Church. This is the opinion of all the 



15 
 

ancient Fathers, who teach that manifest heretics immediately lose all jurisdiction, 

and outstandingly that of St. Cyprian (lib. 4, epist. 2) who speaks as follows of 

Novatian, who was Pope [i.e. antipope] in the schism which occurred during the 

pontificate of St. Cornelius: ‘He would not be able to retain the episcopate [i.e. of 

Rome], and, if he was made bishop before, he separated himself from the body of 

those who were, like him, bishops, and from the unity of the Church.’  

According to what St. Cyprian affirms in this passage, even had Novatian been 

the true and legitimate Pope, he would have automatically fallen from the 

pontificate, if he separated himself from the Church. 

This is the opinion of great recent doctors, as John Driedo (lib. 4 de Script. et 

dogmat. Eccles., cap. 2, par. 2, sent. 2), who teaches that only they separate 

themselves from the Church who are expelled, like the excommunicated, and those 

who depart by themselves from her or oppose her, as heretics and schismatics. And 

in his seventh affirmation, he maintains that in those who turn away from the 

Church, there remains absolutely no spiritual power over those who are in the 

Church. Melchior Cano says the same (lib. 4 de loc., cap. 2), teaching that heretics 

are neither parts nor members of the Church, and that it cannot even be conceived 

that anyone could be head and Pope, without being member and part (cap. ult. ad 

argument. 12). And he teaches in the same place, in plain words, that occult 

heretics are still of the Church, they are parts and members, and that therefore the 

Pope who is an occult heretic is still Pope. This is also the opinion of the other 

authors whom we cite in book I De Ecclesia.  

The foundation of this argument is that the manifest heretic is not in any way a 

member of the Church, that is, neither spiritually nor corporally, which signifies 

that he is not such by internal union nor by external union. For even bad Catholics 

[i.e. who are not heretics] are united and are members, spiritually by faith, 

corporally by confession of faith and by participation in the visible sacraments; the 

occult heretics are united and are members although only by external union; on the 

contrary, the good catechumens belong to the Church only by an internal union, not 

by the external; but manifest heretics do not pertain in any manner, as we have 

already proved. 

 

  

  


